Date: 22. 12. 2009

Parties: Symbiont ltd. - Ministry of Transport

Number: 090-162/2009/6

Category: Re-use

Decision: Partially approved

Applicant's request: The applicant requested data collected using automatic traffic counters. The applicant wanted to obtain passwords required to access current and frequently refreshed status of automatic traffic counters that were offered on the webpage of the public body.

Specified intended use: The applicant stated that the purpose of the requested information is completely non-profit, since the requested data would be offered free to everyone. It is true, recognised the applicant that he is renting advertising space on their page (geostik.com), but he cannot agree with the fact that the data from traffic counters is used for commercial purposes. These counters represent only one set of information that is available on their site. They offer other information as well.  

First instance body’s decison: The body identified that, in the specific case, the intended re-use is for commercial purposes and ordered the party to pay the applicant 3.4 Euro per month for each location where the traffic counter is set. For 45 included locations, that amounts to 153.00 Euro a month. The price was established in accordance with Article 23 of the Decree on transmission and re-use of public information (hereinafter the Decree) and was set at 17.00 Euro per month for each location of the traffic counters. Requested public information represents 20% of the whole data set, therefore the body charged costs proportionally, which amounted to 3.4 Euro per month for each included location.

The decision of the Commissioner: The appeal is partially granted. The body must allow the applicant re-use free of charge; the re-use has to be performed with constant updating of the requested data in fifteen minute intervals, for all specified 45 locations.

Slovenia has, within the margins regarding costs of re-use as set forth by of Directive 2003/98/EC, opted for a differentiated pricing policy for commercial and non-commercial re-use. Under Paragraph 1 of Article 34 of the Access to Public Information Act (APIA), public sector bodies are allowed to charge a price for re-use of PSI for commercial purposes, except in cases where the purpose of use is informing, ensuring freedom of expression, culture and art or use of information by the media. Public authority may charge for re-use for non-profit, non-commercial purposes only material costs (marginal costs pricing). Paragraph 3, Article 34 of the APIA provides that the authority does not charge for the re-use of information published freely on the Internet. However, the body may decide to publish limited information on the internet and offer it for free, but charge for further information for re-use for commercial purposes.

The Commissioner found that in this case the body offered information on the internet with restrictions; that is not in the xml format, requested by the applicant. It was therefore important to establish whether the applicant intended to re-use the requested information for commercial or non-commercial purposes and whether the body may charge the applicant accordingly. The Commissioner established that the requested information would be re-used in a way that all individuals, accessing the applicant's website would have access to the information from the automatic traffic counters without any restrictions and free of charge. Although it is true that the applicant is renting advertising space, the requested information will only add value to an existing site, increasing its attractiveness, and this does not mean that the re-use is intended for commercial purposes. Therefore, the decision of the body was partially overturned.
