Date: 4. 8. 2006

Parties: Speleological Research Society Ljubljana - Surveying and Mapping Authority of RS

Number: 021-54/2006/3

Category: Re-use

Decision: Granted

Applicant's request: the latest available versions of the concrete examples of the topographic layers for the whole territory of Slovenia

Specified intended use: non-profit re-use, to make an electronic cadastre of caves, which is accessible via the World Wide Web

First instance body’s reasons for the refusal: The body rejected the applicant's request due to fact that the data requested cannot be supplied to the applicant under the Act on the Access to Public Information Act (hereinafter APIA) and under the Decree on Supplying and Re-use of Public Information. The body stated that the terms for payment of geodetic information are stipulated by the Decree on Geodetic Data Issue Tariffs which was adopted based on Land Survey Service Act (hereinafter LSSA). The Decree on Geodetic Data Issue Tariffs was adopted before APIA came into force, and its amendments were adopted after APIA came into force. The strategy for charging the supply of geodetic data after the APIA had come into force was not changed. The body concluded that the applicant can obtain the requested data to be re-used (for commercial or non-commercial use, or brokerage), under conditions determined by the Decree on Geodetic Data Issue Tariffs. 

The decision of the Commissioner: The Commissioner sustained the appeal of the applicant. Considering the principle of hierarchy of legal acts, by-laws, regulations and other general legal acts must be in conformity with the Constitution of RS and laws. Therefore, the body cannot refer to the provisions of a by-law (Decree on Geodetic Data Issue Tariffs) because a regulation is hierarchically under the APIA. Moreover, the Commissioner explained that according to the principle of »Lex generalis posterior derogat legi speciali priori« even LSSA cannot overrule the provisions of APIA. The Commissioner noted that by adopting APIA, the access and re-use of public information became uniformly regulated. All this indicates that the intent of the legislator was to establish a situation where all public information needs to be treated equally. The Commissioner found that the body was established for performing geodetic services tasks, and therefore has to manage topographic maps collections and cartographic data. The data requested by the applicant are part of these tasks, which means that, this case meets all criteria for public information. Considering all the above, the Commissioner concluded that in the given case the provisions of APIA and the Decree on the Supply and Re-use of Public Information (which was adopted based on APIA), are applicable. Therefore, the body is bound to supply the requested public information to the applicant to be re-used for non-profit purposes. The costs for supplying can be charged according to the provisions of the Decree on the Supply and Re-use of Public Information and not under conditions determined by the Decree on Geodetic Data Issue Tariffs.
