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Date: 22. 2. 2012

Parties: Institute for public-private partnership, Zavod Turjak – Public company Official Gazette of the Republic of Slovenia

Number: 090-8/2012

Category: Re-use

Decision: Referred back to first instance body

Applicant's request: The applicant requested a body's permission to re-use data, which is freely available and regularly updated on the body’s public procurement portal. The applicant stated that he would download the requested data from a procurement portal himself; he only needs the body’s authorization for the intended re-use. 
Specified intended use: commercial purposes

 
First instance body’s decision: The body partially granted the applicant‘s request and sent the applicant a CD, which included all the posts that were available on the body’s public procurement portal on the date when the body’s decision on this matter was issued. The remainder of the applicant’s request was rejected due to the fact that the rest of the required data does not yet exist and therefore does not meet the criteria for public information according to the provisions of APIA. Article 4 of the APIA defines the public information as information which results from the activities of a body, and exists in the form of a document, which the body has produced itself, or in cooperation with another body, or has obtained the document from other entities. 

The decision of the Commissioner: The Commissioner established that the body did not take into account the specific arrangements of re-use of public information in APIA and in Decree on Issuing and Re-use of Public Information (hereinafter Decree), which is different than provisions regulating access to public information. The Commissioner noted that the body should consider the fact that the applicant's request in a specific case is actually a request for continuous updating of data under the paragraph 4 of Article 23 of Decree. Therefore he Commissioner decided that the case be referred back to the first instant body for a new procedure and decision. In reconsidering the case, the body should take into account that the applicant’s request is a request for continuous updating. Therefore the body is obliged to provide the requested information to the applicant in an appropriate format. 

Date: 22. 12. 2009

Parties: Symbiont ltd. - Ministry of Transport

Number: 090-162/2009/6

Category: Re-use

Decision: Partially approved

Applicant's request: The applicant requested data collected using automatic traffic counters. The applicant wanted to obtain passwords required to access current and frequently refreshed status of automatic traffic counters that were offered on the webpage of the public body.

Specified intended use: The applicant stated that the purpose of the requested information is completely non-profit, since the requested data would be offered free to everyone. It is true, recognised the applicant that he is renting advertising space on their page (geostik.com), but he cannot agree with the fact that the data from traffic counters is used for commercial purposes. These counters represent only one set of information that is available on their site. They offer other information as well.  

First instance body’s decison: The body identified that, in the specific case, the intended re-use is for commercial purposes and ordered the party to pay the applicant 3.4 Euro per month for each location where the traffic counter is set. For 45 included locations, that amounts to 153.00 Euro a month. The price was established in accordance with Article 23 of the Decree on transmission and re-use of public information (hereinafter the Decree) and was set at 17.00 Euro per month for each location of the traffic counters. Requested public information represents 20% of the whole data set, therefore the body charged costs proportionally, which amounted to 3.4 Euro per month for each included location.

The decision of the Commissioner: The appeal is partially granted. The body must allow the applicant re-use free of charge; the re-use has to be performed with constant updating of the requested data in fifteen minute intervals, for all specified 45 locations.

Slovenia has, within the margins regarding costs of re-use as set forth by of Directive 2003/98/EC, opted for a differentiated pricing policy for commercial and non-commercial re-use. Under Paragraph 1 of Article 34 of the Access to Public Information Act (APIA), public sector bodies are allowed to charge a price for re-use of PSI for commercial purposes, except in cases where the purpose of use is informing, ensuring freedom of expression, culture and art or use of information by the media. Public authority may charge for re-use for non-profit, non-commercial purposes only material costs (marginal costs pricing). Paragraph 3, Article 34 of the APIA provides that the authority does not charge for the re-use of information published freely on the Internet. However, the body may decide to publish limited information on the internet and offer it for free, but charge for further information for re-use for commercial purposes.

The Commissioner found that in this case the body offered information on the internet with restrictions; that is not in the xml format, requested by the applicant. It was therefore important to establish whether the applicant intended to re-use the requested information for commercial or non-commercial purposes and whether the body may charge the applicant accordingly. The Commissioner established that the requested information would be re-used in a way that all individuals, accessing the applicant's website would have access to the information from the automatic traffic counters without any restrictions and free of charge. Although it is true that the applicant is renting advertising space, the requested information will only add value to an existing site, increasing its attractiveness, and this does not mean that the re-use is intended for commercial purposes. Therefore, the decision of the body was partially overturned. 

Date: 4. 2. 2009

Parties: Public company Snaga – The Surveying and Mapping Authority of The Republic of Slovenia

Number: 021-11/2008

Category: Re-use

Decision: Declared void

Applicant's request & specified intended use: The applicant addressed a digital data order to the body, requesting specified data from the Register of spatial units, in data format ASCII. The applicant stated that data will be used for the internal use within the organization or for the purpose of implementing official assignments; more precisely for establishing a database of official data for the information system of the applicant. 

First instance body’s decision: The body identified that the applicant will use the acquired data for commercial purposes and ordered to pay the applicant a fee in the amount of 10.421,94 EUR for supplying the information for reuse. The price was established in accordance with the provisions of Access to Public Information Act (hereinafter APIA), Article 19 of the Decree on Issuing and Re-Use of Public Information (hereinafter Decree) and body’s Price list for re-use of geodetic data for gainful purposes. 

The decision of the Commissioner: The Commissioner found that the applicant's request cannot be regarded as a request for re-use of public information. The first instance body’s decision was derived from the belief that the applicant will re-use the requested data for commercial purposes, because the legal status of the applicant is a commercial company, under the terms of the Commercial Companies Act.  But the Commissioner noted that the first instance body completely ignored the fact that the applicant is also a public service provider. The applicant needs the required data to establish an information system which will allow monitoring and managing garbage collection points, for the performance of the public service. As the name of the applicant (public company) suggests, the applicant is established as a public company, which is one of the organizational forms in which, according to provisions of Commercial Public Companies Act, a company performs their public tasks as a public service provider. This also suggests that the applicant needs the requested data for the purpose of performing its public tasks in their field of work. Since Paragraph 3, Article 4 of the APIA provides that the use of information to perform public tasks between public sector bodies or exchange of documents between public sector bodies is not deemed to be the re-use of information; the first instance body should not apply the provisions relating to the re-use of public Information in this specific case. Based on the above findings, the Commissioner declared the first instance body’s decision void, because the body made a decision on the matter, which cannot be cannot be qualified as an administrative matter.

Date: 14. 8. 2006
Parties: Registri Noviforum d.o.o.- Supreme Court of Republic of Slovenia
Number: 021-21/2006/2
Category: Re-use

Decision: Partially refused

Applicant's request: anonymised registers of all administrative, civil, commercial, executive, and labour first and second level procedures for all Slovenian courts and specific data from the Court Register of Legal Entities
Specified intended use: Commercial, for preparation of search applications on business entities who are clients in all the mentioned matters.

 
First instance body’s reasons for the refusal: The body rejected the applicant's request and claimed it was impossible to fulfil. Regarding the demanded registers, the body claimed that certain registers are handled manually and others electronically. Centralized access to the registers is only possible in certain cases concerning electronically handled registers. The body claimed it is not obliged to transform data from one form to another in order to enable access or re-use, as the transformation in question would present disproportionate effort to the body. In addition, the information the applicant requested included personal data. It would not make sense to anonymise the requested data as the information requested is mostly personal data. If the requested information was anonymised the applicant would receive only statistics of all court matters. In addition, the anonymisation as such would provide disproportionate effort for the body. Consequently, due to personal data protection exemption in accordance with the Access to Public Information Act (APIA), the provisions of the Courts Act and the Court rules, the applicant’s request must be rejected. The body also claimed that the requested data presented an exemption from re-use in accordance with the point 4 paragraph 1 of Article 6 APIA as it presented data, that another law (the Courts Act) provided can only be accessible to authorized persons. The body rejected the applicant’s demand for data from the Court Register of Legal Entities on the same grounds. The Court Register of Legal Entities Act provides that no one has the right to access to data from the electronic database of the register in a way that it would enable them to search for individual associates, board members or supervisory board members. Disclosure of data in the way the applicant requested would be against the mentioned provisions. Therefore, the applicant’s request must be rejected.

The decision of the Commissioner: The Commissioner denied the applicant’s appeal and affirmed he first level decision regarding the demand for re-use of registers. However, the Commissioner affirmed the applicant’s appeal regarding the re-use of specific data from the Court Register of Legal Entities and decided for the re-use to be allowed but limited to the search for legal entities and not to the search for natural persons. 

The Commissioner found that publication and re-use of all the data from the registers could present trade secrecy infringement. A combination of data that is otherwise publicly available but is then linked to other publicly available data can present a trade secret. Re-use of the demanded data would result in a browser that could find all the disputes a business entity is involved with before the courts and all the disputed amounts. Such information would not present an accurate picture of a business entity. First of all, it would not present the information on disputes and disputed amounts a business entity might have abroad. Secondly, the information on the fact that a business entity is involved in a dispute does not present true information on its economic status. The court decisions in the disputes have not been issued yet and the results of these disputes are not certain. The dispute might end either way, even with a settlement. As the applicant described, the purpose of the data re-use is a product that would also enable a deeper analysis of business partners’ economic status, analysis of competitors, searching for new buyers, preparation of reports on economic status of individual business entities, etc. Therefore, the Commissioner believed it would enable misrepresentation of individual business entities either positive or negative. In the latter case, it could also bring substantial damages to the business entity, as an entity’s market status is strongly connected to its reputation. There might also be an interest for a competitor to combine data in a way that would even further misrepresent the business entity’s status. It is essential that a difference is made between information on an individual court dispute of an individual business entity and information on all the disputes of this entity. Existing legislation already forbids the entity from keeping information on an individual dispute secret; however, it does not provide for a combination of information on all the disputes to be public. A business entity, therefore, has the opportunity to explain to its business partners details of an individual dispute when information on it are public, and can, therefore limit the damages. The entity does not have such an opportunity if the information on the list of all its disputes (present and past) becomes public.
Regarding the applicant’s request for specific data from the Court Register of Legal Entities (CRLE), the Commissioner found there are no legal grounds for re-use not to be allowed. The existing legislation provides for the CRLE and the data requested by the applicant and included in the CRLE to be public and electronically accessible. CRLE does include certain personal data of associates, founders, board members and supervisory board members; however, the applicant only requested the data that is published in accordance with the Court Register of Legal Entities Act. The Personal Data Protection Act (PDPA) provides that personal data from public books regulated by law may only be used in accordance with the purpose for which they were collected or are processed if the statutory purpose of their collection or processing is defined or definable. The statutory purpose of a public book defines the extent to which personal data in the public book is used. The Court Register of Legal Entities Act provides that the provisions on public accessibility of the CRLE do not apply to access to data, not bound to a specific entity. Namely, one can only search for data on legal entities and not for data on natural persons in CRLE. According to the Court Register of Legal Entities Act, no one has the right to access the CRLE data in a way that would enable him to find whether a natural person is a founder, associate, board member or supervisory board member of a certain business entity. One can still see data on these natural persons when checking data of a specific legal entity, but cannot search for data on natural persons. In other words, one can still see who is e.g. a board member of a specific legal entity but cannot search through the CRLE data to see whether this natural person in also a board member, associate etc. in another legal entity. Only persons listed in the Court Register of Legal Entities Act (art. 51) can browse for data on specific natural persons in the CRLE. Consequently, the purpose of processing personal data of founders, associates, board members and supervisory board members in CRLE is to enable accessibility to data on legal entities and not on natural persons as such. Re-use of CRLE data that would enable search for data on natural persons as such would mean violation of PDPA. Therefore, the body must allow re-use of the CRLE data, however only in a way that would not violate the mentioned legislation. 

Date: 8. 4. 2008

Parties: Registri Noviforum d.o.o.- Supreme Court of Republic of Slovenia
Number: 021-21/2006/12
Category: Re-use

Decision: Refused 

Applicant's request: specific data from the Court Register of Legal Entities 

Specified intended use: commercial, for possible business cooperation.

 
The Commissioner has already issued a decision no. 021-21/2006/2 on 14.08.2006 with which it allowed the re-use of specific data from the Court Register of Legal Entities (CRLE). However, the State Attorney filed an action before the Administrative court, which eliminated the Commissioner's decision on 30. 01. 2008 with ruling no. U 2324/2006-12 and referred the decision back to the Commissioner. The Commissioner, therefore, issued another decision, taking into account the mentioned court ruling.

The decision of the Commissioner: The Commissioner found that in accordance with the Court Register of Legal Entities Act, managing the CRLE means entering the data into the main book of the register and maintaining and managing the centralized database of the Court Register as a part of the Business Register. These tasks are done by the Agency of the Republic of Slovenia for Public Legal Records and Related Services (AJPES). The public body (Supreme Court) does not manage the Court Register anymore and does, therefore, not have the requested data at its disposal. Consequently, the applicant’s complaint must be refused as the public body does not have the requested information. However, the General Administrative Procedure Act provides that when a body receives an application it is not competent to handle, it needs to immediately send the application to the competent body. Therefore, the Commissioner sent the applicant’s request for re-use of specific data from the Court Register of Legal Entities to AJPES to handle the request as the competent body.
Date: 4. 8. 2006

Parties: Speleological Research Society Ljubljana - Surveying and Mapping Authority of RS

Number: 021-54/2006/3

Category: Re-use

Decision: Granted

Applicant's request: the latest available versions of the concrete examples of the topographic layers for the whole territory of Slovenia

Specified intended use: non-profit re-use, to make an electronic cadastre of caves, which is accessible via the World Wide Web

First instance body’s reasons for the refusal: The body rejected the applicant's request due to fact that the data requested cannot be supplied to the applicant under the Act on the Access to Public Information Act (hereinafter APIA) and under the Decree on Supplying and Re-use of Public Information. The body stated that the terms for payment of geodetic information are stipulated by the Decree on Geodetic Data Issue Tariffs which was adopted based on Land Survey Service Act (hereinafter LSSA). The Decree on Geodetic Data Issue Tariffs was adopted before APIA came into force, and its amendments were adopted after APIA came into force. The strategy for charging the supply of geodetic data after the APIA had come into force was not changed. The body concluded that the applicant can obtain the requested data to be re-used (for commercial or non-commercial use, or brokerage), under conditions determined by the Decree on Geodetic Data Issue Tariffs. 

The decision of the Commissioner: The Commissioner sustained the appeal of the applicant. Considering the principle of hierarchy of legal acts, by-laws, regulations and other general legal acts must be in conformity with the Constitution of RS and laws. Therefore, the body cannot refer to the provisions of a by-law (Decree on Geodetic Data Issue Tariffs) because a regulation is hierarchically under the APIA. Moreover, the Commissioner explained that according to the principle of »Lex generalis posterior derogat legi speciali priori« even LSSA cannot overrule the provisions of APIA. The Commissioner noted that by adopting APIA, the access and re-use of public information became uniformly regulated. All this indicates that the intent of the legislator was to establish a situation where all public information needs to be treated equally. The Commissioner found that the body was established for performing geodetic services tasks, and therefore has to manage topographic maps collections and cartographic data. The data requested by the applicant are part of these tasks, which means that, this case meets all criteria for public information. Considering all the above, the Commissioner concluded that in the given case the provisions of APIA and the Decree on the Supply and Re-use of Public Information (which was adopted based on APIA), are applicable. Therefore, the body is bound to supply the requested public information to the applicant to be re-used for non-profit purposes. The costs for supplying can be charged according to the provisions of the Decree on the Supply and Re-use of Public Information and not under conditions determined by the Decree on Geodetic Data Issue Tariffs.
Date: 21. 2. 2006

Parties: Confederation of New Unions of Slovenia (KNSS Neodvisnost) - Ministry of Labour, Family and Social Affairs

Number: 021-92/2005/18

Category: Re-use

Decision: Denied

Applicant's request: register of foster caregivers as a whole
Specified intended use: for inviting foster caregivers to become new members of the confederation

First instance body’s reasons for the refusal: The request for re-use of register of foster caregivers was rejected due to data protection. According to Art. 68 of Act Concerning the Pursuit of Foster Care (hereinafter ACPFC) Ministry of Labour, Family and Social Affairs and Social Work Centres can disclose the data from the register of foster caregivers only to those who are authorized by law to have this data or on the basis of written personal consent of an individual. The body stated that the applicant in the given case was not authorized by law to have this data and he also had not acquired the requisite consent. Considering all the above factors, the body denied the request.

The decision of the Commissioner: The Commissioner refused the applicant’s appeal and confirmed the first level decision. According to Subpara 1, Par 6, Art 6 of Access to Public Information Act (hereinafter APIA) the body shall deny the applicant's request to re-use information if the request relates to information from paragraph 1 of this Article. Subpara 3, Par 1, Art 6 of APIA stipulates that a body may deny access to public information if the request refers to personal data, the disclosure of which could mean a violation of personal data protection according to the statute governing personal data protection. The Commissioner found that the register of foster caregivers contains personal data of foster caregivers, such as name, surname, personal ID number and address. The Commissioner warned also that indirect identification of foster children, placed with a foster family, is possible if name and address of foster caregivers is revealed, which would represent a serious breach of the child's privacy and dignity guaranteed by the Constitution of the Republic of Slovenia, by several laws and by the United Nations Convention on the Rights of the Child. Disclosure of all the above personal data would constitute an infringement of the protection of personal data. Furthermore, the Commissioner found that there exists an additional reason to deny the applicant's request to re-use information according to Subpara 4, Par 6, Art 6 of APIA, namely, ACPFC stipulates accessibility for register of foster caregivers only to authorized persons as it was already explained in the first level decision.  
Poslušajte

Fonetično

Poslušajte

Fonetično

Date: 18. 7. 2005

Parties: Ameba d.o.o. - Ministry of Agriculture, Forestry and Food
Number: 021-35/2005/3

Category: Re-use

Decision: Referred back to first instance body

Applicant's request: a list of apple and vegetable growers.

Specified intended use: commercial, for possible business cooperation.

 
First instance body’s reasons for the refusal: The body rejected the applicant's request to re-use list of apple and vegetable growers. The reason for refusal was personal data protection exemption in accordance with Access to Public Information Act (APIA) and Agriculture Act. The body claimed that the data may be transmitted from the register only to authorized organizations and providers of public services when they need such data to perform their tasks in their field of work, or other governmental agencies and local communities for the performance of statutory duties. 

Since the applicant cannot be classified as any of the eligible authorities, the body decided that the information is not to be disclosed.


The decision of the Commissioner: The Commissioner decided that the case be referred back to the first instance body for a new procedure and decision. The body did not take into consideration that the register of apple and vegetable growers does not comprise only of natural persons, but also legal persons, which - by definition - do not enjoy the protection of personal data. In regard to the exemption of trade secrets of those legal persons, the first instance body must confirm whether the data in the list of apple and vegetable growers represent trade secrets as defined in the Companies Act. Therefore, the body should consider that the Agriculture Act, which states that the data from registers is public, foresees an exception for personal data and trade secrets, which should be investigated.

Poslušajte

Fonetično

